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SELYA, Circuit Judge. These appeals represent yet
anot her chapter in a seemngly intermnable intrafamlial dispute
that has run a litigatory gauntlet stretching fromPuerto Rico to

New Jersey. See, e.q., Goya Foods, Inc. v. Unanue-Casal, 275 F. 3d

124 (1st G r. 2001); Goya Foods, Inc. v. Unanue, 233 F.3d 38 (1st

Cr. 2000), cert. denied, 532 U S 1022 (2001); Quiros Lopez v.

Unanue Casal (ln re Unanue Casal), 998 F.2d 28 (1st G r. 1993);

Unanue- Casal v. Unanue-Casal, 898 F.2d 839 (1st Cir. 1990); Goya

Foods, Inc. v. Unanue-Casal, 141 F. Supp. 2d 207 (D.P.R 2001);

&oya Foods, Inc. v. Unanue-Casal, 982 F. Supp. 103 (D.P.R 1997);

Goya Foods, Inc. v. Unanue-Casal (ln re Unanue-Casal), 164 B.R 216

(D.P.R 1993); Goya Foods, Inc. v. Unanue-Casal (ln re Unanue-

Casal), 159 B.R 90 (D.P.R 1993); Quiros-Lopez v. Unanue-Casal (ln

re Unanue-Casal), 144 B.R 604 (D.P.R 1992); Unanue Casal V.

Unanue Casal, 132 F.R D. 146 (D.N.J. 1989); In re Settlenent of

Accounts of Unanue, 710 A 2d 1036 (N.J. Super. . App. Dv. 1998);

In re Settlenent of Accounts of Unanue, 605 A 2d 279 (N.J. Super.
Ct. Law Div. 1991). This chapter arises out of a nmatched set of
interlocutory orders entered by the district court with a view
toward barring the transfer of certain assets held in the nanme of
the wife of a judgnent debtor (including a l|avish Park Avenue
cooperative apartnent). Despite their know edge of these court
orders, the appellants — Wallack Managenent Co., 625 Park

Corporation, and Ira Leon Rennert —participated in a sale of the
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apartnent. Acting on the petition of the original plaintiff, Goya
Foods, Inc., the district court found the appellants in contenpt,
and awar ded substantial nonetary sanctions. The appellants ask us
to overturn (or, at least, to nodify) this award.

The outcome of these appeals hinges primarily upon a
conpl ex issue of first inpression as to whether Goya's failure to
conply strictly with the requirenments for perfecting orders
prohibiting the alienation of property resulted in the expiration
of those orders upon the court's subsequent entry of judgnment in
the underlying case (and, therefore, left the appellants free to
consunmate the challenged transaction). This close question has
been well briefed and argued on both sides by able counsel. W
conclude that, notwithstanding CGoya's failure to satisfy the
literal requirenments of Rule 56.4 of the Puerto Rico Rules of G vil
Procedure, the relevant orders renained |legally binding upon the
appel lants, given their actual know edge of the prohibition.
Largely on that basis, we affirm the district court's contenpt
fi ndi ngs agai nst the appellants. W find no fault with the court's
choice of a nonetary sanction, but we conclude that the court
m sapprehended the relationship of prejudgnment interest to that
award. Consequently, we vacate the separate award of prejudgnment
interest and remand for reconsideration of the amunt of the

nonet ary sancti on.



I. BACKGROUND

In setting the stage, we draw heavily upon our previous

distillation of the relevant facts. See (Goya Foods, Inc. .

Unanue, 233 F.3d at 41-42. W add details only where necessary.
Goya was founded by Charl es Unanue's father in 1936. The
conmpany prospered. Charl es served as a Goya executive from the
| ate 1940s until 1969, when internecine warfare led to his ouster.
This, in turn, pronpted no-holds-barred litigation involving Goya,
Charles, Charles's father, and other relatives. Pursuant to
settlenents reached in 1972 and 1974, Charles received nore than
$4, 400, 000; in exchange, he surrendered his ownership interest in
Goya and agreed that he woul d neither contest his father's will nor
file any clains against his father's estate. The settlenent
agreenents further provided that if any signatory wongfully sued
anot her signatory, the transgressor would be liable for |iquidated
danmages equal to twice the victor's litigation expenses.
Charles's father died in 1976. El even years |ater,
Charles clainmed that he was entitled to an inheritance from his
parents' estates (including certain Goya shares that his father had
placed in trust). The trustees resisted the claim and sought a
judgnment in a New Jersey state court barring Charles from
mai ntai ni ng any action against either the trust or his parents
est at es. After protracted litigation, the New Jersey court

enforced the 1974 settlenent agreenent, enjoined Charles from
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pressing further clainms of entitlenment, and entered judgnent for
Goya, pursuant to the |iquidated damages cl ause, for approxi mately

$6, 900, 000. In re Unanue, No. M 128817 (N.J. Super. C. Ch. Div.

1995) (unpublished opi nion).

In the m dst of this odyssey, Charles repaired to Puerto
Rico and filed a petition for personal bankruptcy. Fromthat point
forward, the battle continued in both New Jersey and Puerto Rico.
Among other initiatives, Goya filed an adversary proceeding in the
bankruptcy court in which it contended that Charl es was concealing
assets by placing themin the nanes of various straws (including
his wife, Liliane Unanue).

Eventual ly, the bankruptcy court dismssed Charles's
I nsol vency petition wthout granting him a discharge. In re

Unanue- Casal, No. 90-04490, slip op. at 5 (Bankr. D.P.R 1995).

Wth the shield of bankruptcy shattered and a state court judgnent
i n hand, Goya nounted a new offensive. It sued Charles and Liliane
Unanue in Puerto Rico' s federal district court, asserting that
Charles was the beneficial owner of various assets held in
Liliane's nane, and, therefore, that it was entitled to reach and
apply those assets to satisfy the New Jersey judgnment. To ensure
agai nst di ssipation of the assets, Goya noved for the inposition of
provi sional renedies.

The district court granted the notion on Novenber 17,

1995, and issued an ex parte order prohibiting the alienation of



various properties held in Liliane's name. Pertinently, the order
enconpassed a cooperative apartment |ocated at 625 Park Avenue in
New York City (the Apartnent). In a conpanion order, the court
barred any transfer or other alienation of the cooperative shares
menorializing Liliane's interest in the Apartnent.! Goya then
transmtted copies of the district court's orders to both 625 Park
(the cooperative housing association that owned the building) and
Wal | ack Managenent (the building' s managi ng agent).

Al nost two years later, the district court resolved the
underlying litigation, holding, inter alia, that Charles was the
beneficial owner of the cooperative shares and the Apartnment, and

entering judgnment to that effect. Goya Foods, Inc. v. Unanue-

Casal, 982 F. Supp. at 109-12. Al though the ruling ordinarily
woul d have cl eared the way for Goya to | evy agai nst the Apartnent,
the court stayed execution pending appellate review. [d. at 112.
In February 1998, Goya informed both Wallack Managenent and 625
Park of the district court's decision and requested that it be
notified before any disposition was made of the Unanues' interest

in the Apartnent.

'!A cooperative apartnent is one that is owned by a corporation
(the cooperative). The ownership interest inthe apartnment is held
and conveyed in the form of shares in the corporation (known as
cooperative shares). A shareholder's right to occupy the
particular apartnent that he or she "owns" derives from a
proprietary |ease entered into between the corporation (gua
| andl ord) and the sharehol der (gua tenant).
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That sane nont h, Wal | ack Managenent i nfornmed Liliane t hat
she was in default of her obligation to nake nmandat ory nmai nt enance
paynents to the cooperative, and that 625 Park would term nate her
I nterest and take possession of the Apartnent unless she cured the
defaul t. Adverting to this threat, Liliane asked the district
court for permssion to sell the Apartnent, and her attorney
i nformed Wal | ack Managenent that she had filed such a notion. The
court did not rule upon the request, but, rather, ordered counsel
to nmeet and di scuss possible solutions to the dil enma.

In May 1998, Liliane agreed to sell the Apartnent to
Rennert for $4,600,000. Prior to the closing, Rennert's attorneys
di scovered that Goya had neglected either to record a cautionary

notice of lis pendens in the Manhattan |land records or to file a

Uni form Commercial Code (UCC) statenent anent the cooperative
shares. Concluding that the Novenber 1995 orders had | apsed when
the district court entered judgnment in Novenber of 1997, Rennert's
counsel advised himthat no effective judicial restraint precluded
Liliane fromconveying clear title to the Apartnent.?

The bylaws of the cooperative required 625 Park's
approval of any transfer of shares. After consultation wth

counsel, 625 Park's board ratified the proposed sale of Liliane's

2This conclusion was not self-evident. The attorney
originally retained by Liliane bowed out of the transaction based
on his belief that the proposed sale would, if consunmated, violate
t he Novenber 1995 orders.
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shares (and, effectively, of the Apartnment), on condition that
Rennert indemify it for all loss, cost, or damage (including
litigation expenses) resulting from any challenge to the sale.
Rennert agreed to hold both Wallack Mnagenent and 625 Park
harm ess, and the transaction proceeded.

The closing took place in June of 1998. From the
$4, 600, 000 purchase price, Wallack Managenent, acting as Liliane's
broker, received a $276, 000 comm ssi on. Liliane's net proceeds
(well in excess of $4,000,000) were wired to a Swi ss bank account.

The final version of the sal es agreenent included a confidentiality

cl ause.

Goya did not learn of the transaction until October of
2000. It imediately brought the matter to the district court's
attention. The court directed Charles and Liliane to appear

personally and show cause why they should not be adjudged in
contenpt for violating the Novenber 1995 orders. When neit her
def endant appeared at the appointed time —the record suggests that
both Charles and Liliane sought sanctuary abroad —the court held
themin contenpt, issued warrants for their arrest, and dissol ved
the preexisting stay (thus allow ng execution of the outstanding
j udgnent) . Twenty-three days later, we affirmed the district
court's original judgnment. W upheld, inter alia, the finding that

several properties held in Liliane's nane (including the Apartnent



and the cooperative shares) were in actuality owned by Charles.

Goya Foods, Inc. v. Unanue, 233 F.3d at 44-46, 48.

Goya next petitioned the district court to hold Wallack
Managenent, 625 Park, and Rennert in civil contenpt for defying the
Novenber 1995 orders. The court directed the appellants to show
cause why they should not be so cited. The appellants nade a
proffer but, foll ow ng Goya's counter-proffer and a non-evidenti ary
hearing, the district court determned that all three appellants
had violated the Novenber 1995 orders by participating in the
pur chase of the Apartnent and the cooperative shares despite their

actual know edge of those orders. &oya Foods, Inc. v. Unanue-

Casal, 141 F. Supp. 2d at 219, 224. Accordingly, the court
adj udged the appellants in civil contenpt, and held themjointly
and severally liable to Goya for the $4, 600,000 purchase price.?
Id. at 224. Al though the appellants filed a notice of appeal,
Rennert, acting pursuant to a court order, deposited the sum of
$4, 6000,000 in the registry of the district court (presumably in
| ieu of a supersedeas bond). After sone further skirm shing (not
rel evant here), the court enbellished the original award wth

prejudgnent interest. Goya Foods, Inc. v. Unanue-Casal, Cv. No.

95-2411 (D.P.R Cct. 5, 2001) (unpublished opinion). A second

3The district court also stated that it would grant attorneys'
fees to Goya, see Goya Foods, Inc. v. Unanue-Casal, 141 F. Supp. 2d
at 224, but the record on appeal contains no indication that a fee
award has eventuated. 1In all events, these appeals do not raise
any issues anent attorneys' fees.
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appeal followed. W consolidated the two appeals for briefing and
oral argunent.

Qur analysis is divided into three parts. W start by
grappling with the thorny i ssue of whether the unperfected Novenber
1995 orders survived the entry of judgnment in Novenber 1997. Next,
we address the other aspects of the district court's finding of
contenpt. Finally, we reviewthe assessnent of a nonetary sanction
and the award of prejudgnent interest.

II. THE NOVEMBER 1995 ORDERS

The crux of these appeals is whether the Novenber 1995
orders precluding the transfer of the Apartnent and t he cooperative
shares were legally effective against the appellants when Rennert
acquired the assets in June of 1998. Qur starting point is the
acknowl edged power of a federal district court to issue orders
"providing for seizure . . . of property for the purpose of
securing satisfaction of the judgnment ultimately to be entered in
the action.” Fed. R Gv. P. 64. By its terns, that rule allows
a federal court to borrow provisional renedies created by state
I aw. For this purpose, Puerto Rico is deened the functional

equi valent of a state. E.g., HMG Prop. Investors, Inc. v. Parque

Indus. Rio Canas, Inc., 847 F.2d 908, 912-13 (1st Cir. 1988).

Fol |l owi ng this paradigm the court bel ow made use of Rul e
56 of the Puerto Rico Rules of Gvil Procedure, 32 P.R Laws Ann.

app. Ill, R 56. 1In pertinent part, that rul e enpowers a court, on
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an ex parte application, to issue provisional renedies that it
deens "necessary to secure satisfaction of [an anticipated]
j udgrent . " ld. R 56.1. Such renedies include "an order of
attachnent or of prohibition to alienate.” 1d. R 56.4. The rule
t hen provi des, however, that:

The attachnent and prohibition to alienate

real property shall be effected by recording

them with the Registry of Property and

notifying the defendant. |In case of personal

property, the order shall be carried out by

depositing the personal property in question

in court or with the person designated by it
under the claimant's responsibility.

The appel | ants appear to concede, at |east tacitly, that
the district court intended the Novenber 1995 orders to secure
Goya's potential recovery agai nst Charles Unanue, and that those
orders constituted legally binding restraints while Goya's case
agai nst Charles and his ostensible straws (including Liliane) was
pending in the district court. The appellants maintain, however,
that when the court entered final judgnment in that case i n Novenber
of 1997 —in their view, the stay of execution and the ensuing
appeal make no di fference —the provisional renedi es envi sioned by
those orders | apsed because Goya had not perfected themas required
by Rul e 56. 4.

This argunent derives from the |anguage of Rule 56. 4.
Focusing on the drafters' use of the word "shall,"” the appellants

posit that the rule's recordation and seizure requirenents are
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obligatory. Since the renedies granted by the district court vis-
a-vis the Apartnent and t he cooperative shares were provisional and
Goya never properly perfected them (it neither recorded the
prohi bition against alienation of the Apartnent nor ensured that
t he cooperative shares were physically seized and delivered to the
court or sone ot her properly designated custodian), the appellants
argue that those renedi es expired upon the entry of judgnment and,
thus, were no longer in effect sone seven nonths later (when
Rennert acquired the assets).

Distilled to bare essence, we nust determ ne the effect
of CGoya's failure to conply with the recordation and seizure
requi renents of Rule 56.4 prior to the district court's entry of
j udgnent . In the first instance, this is an abstract |egal
guesti on. Consequently, we afford de novo review McCarthy v.

Azure, 22 F.3d 351, 354 (1st GCr. 1994); Liberty Mut. Ins. Co. v.

Comm| Union Ins. Co., 978 F.2d 750, 757 (1st Cir. 1992).

The district court held that strict conpliance with the
recordati on and sei zure requi renents of Rul e 56.4 was not necessary

in every situation. Goya Foods, Inc. v. Unanue-Casal, 141 F. Supp.

2d at 219. At first blush, that holding squares with the core

principle that undergirded our decision in HVG Property I nvestors.

There, we noted that the Suprenme Court of Puerto R co has construed
Rul e 56 expansively:

Rule 56 of the Rules of Gvil Procedure
confers upon the court sufficient flexibility
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to i ssue the neasures which it deens necessary
or conveni ent, according to the circunstances
of the case, to secure the effectiveness of
the judgnents. Its only limtation is that
t he neasure be reasonabl e and adequate to the
essential purpose of the same, which is to
guarantee the effectiveness of the judgnent

which in due tine my be rendered. Thi s
flexibility, SO necessary for t he
adm nistration of justice, is the greatest

virtue of Rule 56, virtue which we should
pronote and preserve instead of nystifying it
wi th technical concepts and requirenents.

847 F.2d at 913-14 (quoting F. D. Rich Co. v. Super. C., 99 P.R R

155, 173 (1970)). As this passage evinces, and as we concluded in

HMG Property Investors, flexibility is the hallmrk of Rule 56.

Thi s enphasis on flexibility is inportant in considering
how Rul e 56.4's recordation and sei zure requirenents are intended
to operate. At bottom those requirenents serve to protect the
interests of innocent third parties (e.g., potential acquirers) who
come upon the scene unaware that property standing in a defendant's
name is subject to a priority lien. The recordation and seizure
requi renents enable such a third party, in the exercise of due
diligence, to | earn about attachnments, restrictions on alienation,
and other inpedinents to the passage of marketable title. See,
e.g., 30 P.R Laws. Ann. 8 2051 (explaining that one of the
pur poses of the Puerto Rico Registry of Property is to facilitate
the recordation of "judicial opinions which may affect the |ega

capacity of the owners of record").
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W think it follows that if the raison d etre of the
recordation and seizure requirenments is to furnish notice that
specific property is subject to a court-inposed restriction, the
recei pt of actual notice by a particular third party about the
exi stence of that restriction satisfies the rule's notice-giving
function as to that party. I ndeed, insisting upon strict
conpliance with the recordation and seizure requirenents as to a
third party possessing such know edge woul d pl unge the courts into
the very vortex that the Supreme Court of Puerto R co has

endeavored to avoid. See F. D. Rich Co., 99 P.R R at 173 (warning

against "nystifying" Rule 56 "with technical concepts and
requi renents").

In this spirit, the Puerto Rico courts have denonstrat ed
their readiness to look to the facts and circunstances of each
case, as opposed to requiring unblinking, |ockstep conpliance with
the recordation and seizure requirenents of Rule 56.4. The

decision in Freeman v. Superior Court, 92 PPRR 1 (1965), is a

good exanpl e. There, corporate sharehol ders aspired to block a
real estate transaction on the ground that the defendant was not
aut horized to act on the corporation's behalf. [d. at 6-7. They
obtained an interlocutory order forbidding the parties to the
transaction from consunmmating it and served the order on the
affected parties. In an ensuing challenge, the Suprenme Court of

Puerto Ri co construed the order as a prohibition against alienation
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and concluded that it had beconme effective as to the parties in
interest at the nonent that it was served upon them
notwi t hstanding the plaintiffs' failure to record it. 1d. at 21-
22. That order "effectively and firmy secured"” the "effectiveness
of any judgnment" that thereafter mght be entered in the
plaintiffs' favor. 1d. at 22.

The decision in Suarez v. Superior Court, 8 P.R R 522

(1962), is cut fromthe sane cloth. There, the trial court granted
the plaintiff's notion to freeze the defendant's bank account. 1d.
at 523-24. The plaintiff served the defendant with notice of the
freeze order, but neither seized the account nor deposited the
passbook into the registry of the court. Id. at 524. On
certiorari review, the Suprene Court of Puerto R co determ ned that
the order was "of the nature of a prohibition to alienate" under
Rul e 56.4 and upheld it as agai nst the defendant (who had actua

notice). 1d. at 529.

Freeman and Suarez share three salient simlarities. In
each case, the novant (the party procuring the prohibitory order)
failed to conply wth Rule 56.4's recordation or seizure
requirenents. Yet in each case, the novant tinely apprised the
conplaining party of the court-inposed provisional renedy. And,
finally, in each case the Suprenme Court of Puerto Rico overl ooked

the lack of strict conpliance with the requirements of Rule 56.4
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because the conplaining party had received actual notice of the
prohibition in a timeous fashion.

G ven these precedents, we decline to insist upon strict
conpliance here. As said, the underlying purpose of Rule 56.4's
recordati on and seizure requirenents is to provide notice —and the
present appellants plainly knew of the Novenber 1995 orders well
before they closed the transaction.* Consequently, there is no
reason why the failure to record the prohi bition agai nst alienation
shoul d blunt the legal force of the court's orders vis-a-vis the
appel | ant s.

The appellants attenpt to convince us otherw se by

reference to a pair of Puerto Rico cases.® In the first such case,

‘l n Decenber 1995, Goya sent via certified mail copies of the
Novenber 1995 orders, acconpani ed by an explanation of the |egal
context surrounding them to 625 Park and Wallack Managenent.
VWhile no such mailing was directed to Rennert —Goya did not know
of his existence until well after he had acquired the Apartnment —
Rennert has acknow edged that he too received copies of the orders
"sonetinme in 1995 or early 1996." To cinch matters, the district
court found that each of the appellants received tinely notice of
its 1997 decision holding that Charles was the beneficial owner of
the cooperative shares (and, thus, of the Apartnent), Goya Foods,
Inc. v. Unanue-Casal, 982 F. Supp. at 111-12, and the appellants do
not challenge this finding. Thus, each of the appellants had
actual notice of the Novenber 1995 orders and of their relationship
to the Apartnent and the cooperative shares.

*The appel l ants al so cite two bankruptcy court decisions. See
Quadrel lLeasing de P.R, Inc. v. Carlos A Rivera, Inc. (ln re
Carlos A. Rivera, Inc.), 130 B.R 377, 381-82 (Bankr. D.P.R 1991);
FDIC v. Debtor & Trustee (ln re Mdscoso Villaronga), 111 B.R 13,

16 (Bankr. D.P.R 1989). Neit her case adds anything to the
equation, and we decline to accord particular significance to these
deci si ons. See Blinzler v. Mrriott Int'l, Inc., 81 F.3d 1148

1151 (1st Cr. 1996) (explaining that a federal court applying
-16-



Starqus Properties v. Superior Court, 101 P.R R 139 (1973), the

trial court entered a standstill order effectuating "the
prohi bition to di spose of, or any condemati on proceedi ng over the
property object of this litigation." 1d. at 143. The defendants
nonet hel ess sold a particul ar piece of property arguably affected
by the order. Even though the defendants cl ai med not to have known
about the standstill order and the plaintiff could provide no proof
of service, the trial court found themin contenpt. 1d. at 144.
The Puerto Rico Suprene Court vacated the finding,
concluding that the standstill order had not been "entered or
processed according to the provisions of Rule 56 of the Rules of
Cvil Procedure.” 1d. at 146. 1In so holding, the court enunerated
the order's nyriad defects, including the fact that it had been
I ssued sua sponte; that it conpletely failed to describe any
specific properties; that the plaintiffs had neglected to record
the order in the Registry of Property; and that, in all events, the
plaintiffs had not posted a proper bond. Id. at 146-47. These
conbined infirmties were so severe that it is difficult, if not
i npossi ble, to argue that the court attached decretory significance
tothe failure to record, standing al one. W conclude, therefore,
that Stargus is sui generis, and that the decision does not stand

for the broad proposition that the Puerto Rico Suprene Court al ways

state | aw nmust heed the "rul es of substantive | aw enunci ated by the
state's highest judicial authority").
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insists upon strict conpliance with the recordation and seizure
requi renents of Rul e 56. 4.

The appellants' second case, Cooperativa Central v.

Flores, 68 P.R R 672 (1948), involved an attachnment of commerci al
goods owned by a nerchant defendant. Pursuant to the trial court's
order, a marshal inventoried the goods in the defendant's shop and
designated a depository. Id. at 673. The court subsequently
ordered the goods sold at public auction. Id. at 673-74. The
Suprene Court of Puerto Rico halted the sale and voided the

attachnent on the ground that the goods were not in custodia |legis

(and, therefore, not properly seized) because the marshal |acked
the authority to designate a depository. 1d. at 675-76. \Watever
Flores may teach as to how attachnents of fungi ble goods nust be
handl ed —a matter on which we take no view —we do not read the
deci sion as mandating, w thout exception, strict conpliance with
Rule 56.4. Indeed, it seens safe to conclude that the Puerto Rico
Supreme Court's subsequent decision in Suarez, plainly relaxing
Rule 56.4's technical seizure requirenments, 85 P.R R at 529,
trunps the appellants' proposed readi ng of Flores.

To sumup, Stargus and Flores cannot bear the wei ght that
the appellants pile upon them The case |aw teaches that strict
conpliance with the recordation and seizure requirenments of Rule
56.4 is not essential in every case. Nor do we discern any other

col orabl e argunent supporting the appellants' position that the
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provi sional renmedies expired upon the district court's entry of
judgnent. Wile interlocutory orders sonetinmes nay nerge into a

judgnent, e.qg., John's Insulation, Inc. v. L. Addison & Assocs.,

Inc., 156 F.3d 101, 105 (1st Gr. 1998), it is unreasonable to
assune that any such nerger occurred here. After all, tinely
appeal s ensued, and the district court specifically stayed the
execution of the judgnent pending the conpletion of those appeal s.®©

Goya Foods, Inc. v. Unanue-Casal, 982 F. Supp at 112. In a

practical sense, the judgnent rendered by the district court was
not final wuntil "the availability of appeal [was] exhausted."

Giffith v. Kentucky, 479 U.S. 314, 321 n.6 (1987).

That ends this aspect of the matter. W reject the
appellants' call for a nechanical construction of Rule 56.4 in
favor of a flexible construction that recogni zes the practicalities
and the equities of individual situations. Follow ng that path, we
hold that a failure to conply with the recordation and/or seizure
requi renents of Rule 56.4, w thout nore, does not render a court
order containing a prohibition against alienation invalid as to a
third party with actual notice of the terns of that restraint.

G ven the idiosyncratic circunstances of this case —especially the

®This stay conported with the practice in the commonweal th
courts. See 32 P.R Laws Ann. app. IIl, R 53.9 (stipulating that
t he judgnent of a Puerto Rico court is automatically stayed once it
is appealed). Gven this fact, it seens reasonable to assune that
the Puerto Rico legislature did not intend provisional renedies
i ssued under Rule 56.4 to expire automatically upon the entry of
judgnent in the trial court.
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appel | ants' patent know edge of the Novenber 1995 orders and Goya's
| ack of a well-defined route for fulfilling Rule 56.4's recordation
and sei zure requirements’ —we concl ude that, even after the entry
of judgnent, the Novenber 1995 orders continued to saf eguard Goya's
contingent interest in Charles's assets as to persons havi ng act ual
know edge of those orders, and that the Apartnment and the
cooperative shares renmined subject to those orders when the
appel lants participated in the June 1998 transacti on.
III. CIVIL CONTEMPT

W next address whether the district court's findings of
civil contenpt were properly grounded. This assessnent enpl oys
mul ti ple standards of review. We scrutinize the lower court's

factfinding for clear error. Project B.A.S.1.C v. Kenp, 947 F.2d

11, 15 (1st Gr. 1991). Wthal, we evaluate its ultimte finding

on contenpt for abuse of discretion, approaching that inquiry

The Apartnent was l|ocated in New York City, so Goya was
unable to file a cautionary notice in the Puerto Rico Registry of
Property; and CGoya likely was precluded from recording such a
notice in New York's real estate records because New York |aw
considers shares in a cooperative apartnent to be persona
property. See In re Estate of Carner, 530 N.Y.S.2d 88, 89 (N.Y.
1988). It is equally problematic whether the shares could have
been physically seized, or whether Goya, wthout Liliane's
cooperation, could have perfected a UCC-9 filing in New York. See
NY UCC §9-203(1)(a) (1998). After all, Liliane not only fled
the country but al so defied other court orders to deposit assets in
the registry of the court (e.g., the Enperor Equities shares).
What ever the answers to these questions, the absence of a
straightforward methodology for satisfying the recordation and
seizure requirenents of Rule 56.4 represents an additiona
consideration that mlitates in favor of relaxing those
requi renents here.
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"flexibly, with due regard for the circunstances." Langton V.
Johnst on, 928 F.2d 1206, 1220 (1st Cir. 1991). |In perform ng that
tam sage, we remain mndful that an error of lawis the functional

equi val ent of an abuse of discretion. |In re Gand Jury Subpoena,

138 F.3d 442, 444 (1st Cir. 1998).

The fact that the appellants were not parties to Goya's
suit agai nst the Unanues does not inocul ate themagai nst charges of
civil contenpt. Nonparties may be liable for civil contenpt

notwi t hstanding their nonparty  status. See Mcrosystens

Software, Inc. v. Scandinavia Online AB, 226 F.3d 35, 43 (1st Gr.

2000); G & C MerriamCo. v. Wbster Dictionary Co., 639 F.2d 29,

34-35 (1st Cr. 1980). The critical datumis whether the nonparty
"was in active concert or participation wth the party specifically

enj oi ned. " M crosystens, 226 F.3d at 43. To satisfy that

criterion, "the nonparty nust be legally identified with that
def endant, or, at |east, deenmed to have aided and abetted that
defendant in the enjoined conduct.” 1d.

Here, the district court rested its contenpt finding upon
an "aiding and abetting"” theory. The | egal underpinning of such a
theory is inpeccable: it has | ong been recogni zed that a nonparty
may be held in civil contenpt if, and to the extent that, he
knowi ngly ai ds or abets an enjoined party in transgressing a court

order. See, e.d., Genco Latinoanmérica, Inc. v. Seiko Tine Corp.

61 F.3d 94, 98 (1st Cir. 1995). The question, then, reduces to
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whet her the district court's deploynent of the theory finds
sufficient footing in the record.

There are two el enents essential to invocation of this
theory. The first is state of mnd: a nonparty must know of the
judicial decree, and nonet hel ess act in defiance of it. The second
is legal identification: the challenged action nust be taken for
the benefit of, or to assist, a party subject to the decree. Here,
both el enents are foregone concl usions.

It cannot be gainsaid that each of the appellants had
actual know edge of the Novenber 1995 orders. See supra note 4.
This constitutes a solid foundation for the district court's
finding that the appellants possessed the requisite state of m nd
to trigger civil contenpt liability.

The appellants attenpt to confess and avoid. They admt
knowl edge of the Novenber 1995 orders, but asseverate that they
| acked the requisite state of m nd because they honestly believed
that those orders had | apsed. This asseveration is unpersuasive.

Wien a legitinate question exists as to the scope or
effectiveness of a court's order, those who know of the decree, yet
act wunilaterally, assune the risk of mstaken judgnents. See

Infusaid Corp. v. Internedics Infusaid, Inc., 756 F.2d 1, 2 (1st

Cir. 1985) (enphasizing that a party who harbors "doubt about the
| awf ul ness of a proposed course of action” always can "ask the

district court for guidance"). Adhering to this principle, the
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appel l ants coul d have asked the district court for clarification as
to the enduring vitality of the Novenber 1995 orders, but they
eschewed that course. They chose instead to rely on their own
judgnment as to whether the orders renmained in effect. 1n so doing,

the appellants acted at their peril. See MConb v. Jacksonville

Paper Co., 336 U. S. 187, 192 (1949).

The identification element is simlarly open-and-shut.
Li |l i ane Unanue was a party to the underlying action and, thus, a
person subject to the Novenber 1995 orders. The record here
permts no reasonabl e conclusion but that the appellants ai ded and
abetted Liliane's violation of those orders. After all, each of
the three appell ants played an essential role in consunmating the
forbi dden transaction. Wallack Managenent offered the Apartnent
for sale, located a purchaser, and shepherded the transaction to
its clinmax. 625 Park facilitated the sale by placing its
inmprimatur on the transfer of the Apartnent and the cooperative
shar es. Rennert purchased the Apartnent and the shares from
Liliane, and executed an indemity agreenent in order to induce
others to approve the transaction. In view of these actions, we
must uphold the district court's finding that each of the
appel I ants knowi ngly ai ded and abetted a party's (Liliane Unanue's)
defiance of the Novenber 1995 orders.

G ven the foregoing, the conclusion seens inescapable

that the appellants are susceptible to liability for «civil
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cont enpt . The appellants nonetheless attenpt to refute this
conclusion, protesting that they acted throughout in good faith.
The district court gave this protestation short shrift, and so do
we.

The law is firmy established in this circuit that good

faith is not a defense to civil contenpt. Star Fin. Servs., Inc.

v. AASTAR Mrtgage Corp., 89 F.3d 5, 13 (1st Cir. 1996); accord
McConmb, 336 U.S. at 191 ("An act does not cease to be a violation
of a law and of a decree nerely because it may have been done
i nnocently."). The appellants fail to advance any sound reason why
this rule should not apply to nonparties. For our part, we
perceive no principled basis for allowing nonparties (but not
parties) to invoke a good-faith defense. W hold, therefore, that
nonparties are not entitled to raise a good-faith defense in a
civil contenpt proceeding.

In a related vein, the appellants note that a contenpt
findingwll not |ie unless the putative contemor violates a court
order that is clear and unanbi guous. Kenp, 947 F.2d at 16.
Starting from this premse, the appellants contend that the
uncertainty surrounding the effectiveness of the Novenber 1995
orders prevents Goya from fulfilling this requirenent. Thei r
contention is wide of the mark.

The test is whether the putative contemor is "able to

ascertain fromthe four corners of the order precisely what acts
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are forbidden." Glday v. Dubois, 124 F.3d 277, 282 (1st Gr.
1997) (citation omtted). Focusing the test within the four
corners of a docunent limts the inquiry to an exam nation of that

docunent's text. E.q., United States v. Anderson, 921 F.2d 335,

337-38 (1st Cir. 1990). Thus, the "cl ear and unanbi guous" standard
applies to the language of the relevant court order, not to its

effectiveness. See Star Fin. Servs., 89 F.3d at 13 (concentrating

on the "unequi vocal |anguage" of the relevant order). This is as
it should be. Wre we to honor the appellants' thesis —that
cobbling together a plausible |[egal ar gument about the
ef fectiveness of an order renders the order unclear or anbi guous
for contenpt purposes — we would contradict our precedents
enphasi zing that the "cl ear and unanbi guous” inquiry is limted to
the four corners of the order itself. Consequently, we reject the
appel lants' attenpt to widen the lens of this inquiry to include
uncertainties about the | egal efficacy of the Novenber 1995 orders
(apart from those that m ght be inherent in the |anguage of the
orders).
Turning to the | anguage of the orders, it is difficult to
i magi ne how the Novenber 1995 orders could have been worded in a
cl earer, nore unanbi guous way. Those ukases plainly forbade not
only the Unanues but al so "their agents, enpl oyees, and all persons
acting in concert with thenf from™"alienating or in any way

assigning, transferring, selling, or otherw se disposing or
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encunbering [the Apartnent,] including [the] cooperative shares
[associated therewith]." This | anguage | eaves no roomfor doubt as
to what the court intended.

The | ast piece of the puzzle is the requirenent that the
nmoving party establish by clear and convincing evidence that the
putati ve contemor violated the relevant court order. Kenp, 947
F.2d at 16; Langton, 928 F.2d at 1220. Here, the appellants |eft
behi nd an extensive paper trail nenorializing the events | eading up
to the transfer of the Apartnent and the shares, and that
docunentary array constitutes overwhelnmng proof that they
knowi ngly participated in a transaction expressly prohibited by the
Novenber 1995 orders.

The appel | ants do not seriously question this conclusion,
but, rather, insist that the |ower court was obliged to hold an
evidentiary hearing before it could find, by clear and convi nci ng
evi dence, that the appellants had abridged the Novenber 1995
orders. This insistence is msplaced. In conjunction with the
show cause order, Goya introduced docunentary evidence that
establi shed what the appellants knew, when they knew it, and the

nature of the various actions that they took.® The appellants

8The evi dence showi ng that the appel |l ants chose to participate
i n bringing about the transfer of the Apartnent and t he cooperative
shares despite their actual know edge of the ukases prohibiting
that very eventuality included a nenorandum witten by Wllack
Managenent's chi ef executive officer in March 1998 indicating his
awareness that an operative restraint "presently" prohibited
Liliane Unanue from selling the Apartnment; 625 Park's steadfast
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failed to contradict this evidence. The record, therefore,
di scl osed no genuine issue of material fact as to the appellants’
roles. Gven that void, an evidentiary hearing woul d have been a

waste of time. See Morales-Feliciano v. Parole Bd., 887 F.2d 1, 6-

7 (1st Cr. 1989) (explaining that a party has a right to an
evidentiary hearing in a civil contenpt proceeding only if, and to
the extent that, genuine issues of material fact exist).

That ends our discussion of theliability issue. For the
reasons el uci dated above, we conclude that the district court did
not abuse its discretion in finding the appellants in civil
cont enpt .
IV. CONTEMPT SANCTIONS

The court below initiated the civil contenpt proceeding

under its inherent power. See Shillitani v. United States, 384

U S 364, 370 (1966). Its authority to assess a sanction for

contenpt derives fromthe same source. Roadway Express, Inc. v.

Pi per, 447 U. S. 752, 764 (1980). Atrial court has w de discretion

inits choice of sanctions. Ray v. Eyster (In re Othopedic "Bone

Screw' Prods. Liab. Litig.), 132 F.3d 152, 156 (3d Cr. 1997).

Once the trial court has chosen a particul ar sanction, appellate

reviewis for abuse of discretion. EEOCC v. Local 28 of Sheet Mt al

refusal to consummate the sale unless and until Rennert agreed to
indemify it against potential liability; and the confidentiality
cl ause through which Liliane and the appellants attenpted to sweep
the entire transaction under the rug.
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Wrkers Int'l Ass'n, 247 F.3d 333, 336 (2d Cr. 2001); RI. Hosp.

Trust Nat'l Bank v. Howard Communi cations Corp., 980 F.2d 823, 829

(1st Cr. 1992). Wen noney is the sanction of choice, the abuse
of discretion standard pertains not only to the trial court's
selection of the sanction but also to its quantification of the

award. Rolex Watch U S.A , Inc. v. Cowey, 74 F.3d 716, 721 (6th

Cr. 1996); Eck v. Dodge Chem Co. (In re Power Recovery Sys.,

Inc.), 950 F.2d 798, 802-03 (1st GCir. 1991).

Federal courts are enpowered to issue civil contenpt
sanctions to "protect[] the due and orderly admnistration of
justice and . . . maintain[] the authority and dignity of the

court."” Roadway Express, 447 U. S. at 764. In a civil contenpt

proceeding, a nonetary sanction, assessed for the purpose of
conpensating the conpl ai nant for | osses sustai ned by reason of the
contemmor's acts, is within the universe of perm ssible sanctions.

See United States v. United Mne Wrkers, 330 U S. 258, 303-04

(1947). Thus, nmake-whole relief is a comonplace sanction for
civil contenpt. So too are normal enbellishments such as

attorneys' fees and costs. G & C. Merriam 639 F.2d at 41.

The amount of an award of make-whole relief, |ike the
anount of any nonetary sanction that is renedial in nature, cannot
be plucked out of thin air. The anmount of such a sanction nust be

established by conpetent evidence, and nust bear a reasonable
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relationship to the actual |osses sustained by the injured party.

United M ne Wirkers, 330 U. S. at 304.

In this case, the | ower court crafted a sanction with the
evident purpose of conpensating the conplainant for |osses
sustained in consequence of the contemmors' violation of the
Novenber 1995 court orders. To be specific, the court assessed a
conpensatory sanction in the amount of $4, 600,000 (the price paid
for the Apartnment), and then tacked on roughly $1,400,000 in
prejudgnent interest. As we explain below the peculiar path that
the court took in arriving at the latter figure needlessly
conplicated the matter

We take first things first. The appel |l ants' argunent
that the base ampbunt assessed was inherently speculative, or
grossly excessive, or both, is wthout nerit. W rejected a

simlar argunment in Gento Latinoanérica, a case in which a nonparty

bank had hel ped to arrange paynents that violated an outstanding
attachnent. 61 F.3d at 98. The district court held the bank in
civil contenpt and i nposed a sanction in the formof noney damages.
Id. We affirmed both the court's choice of a nonetary sancti on and
its use of the funds that had been diverted as a neasure of the
anount. 1d. at 98-100. In reaching this result, we expl ai ned t hat
the bank's facilitative role nmade it "responsible for the ful

effect” of the dissipated funds. 1d. at 100. That precedent is

i nstructive here.
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Goya held a valid judgnment agai nst Charles Unanue, and
the district court had determ ned, in a decision since affirmed by
this court, that the judgnent could be partially enforced by
| evyi ng agai nst the Apartnent and the cooperative shares. Goya's
opportunity to execute against those assets was frustrated by the
surreptitious sale and the subsequent transfer of the lion's share
of the proceeds to a Swi ss bank account. The appell ants each
played a facilitative role in consummating that forbidden
transaction. Under the circunstances, the value of the vani shed
assets, as reflected by the purchase price actually paid in the
contumaci ous transaction, strikes us as an equitable yardstick for
measuring Goya's loss. Seeid. at 98, 100 (cal cul ati ng danages for
contermmor's illegal seizure of store's inventory based upon

purchase price offered by a willing buyer); cf. Engine Specialties,

Inc. v. Bonbardier Ltd., 605 F.2d 1, 20 (1st Cr. 1979) (basing

nonetary contenpt sanction upon contemnor's actual sales). e
hold, therefore, that the district court acted well wthin the
realm of its discretion in awarding Goya the base sum of
$4, 600, 000.

Thi s | eaves t he questi on of prejudgnent interest. |If the
pur pose of renedial contenpt sanctions is to nake an aggrieved
party whole, then it follows that a court shoul d be able to fashion
sanctions that take into account not only the actual |oss stenm ng

from the contunmaci ous conduct but also the time value of any
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associ ated deprivation of funds. Accordingly, we hold that
prejudgnent interest, as a theoretical matter, is an acceptable

conponent of a renedial sanction for civil contenpt. See generally

McConb, 336 U.S. at 193 (" The neasure of the court's power in civil
contenpt proceedings is determned by the requirenents of full
remedial relief.").

Despite this hol ding, the award of prejudgnent interest,
as rendered in the case at bar, is problematic. The court opted to
apply Puerto Rico's prejudgnent interest rule, 32 P.R Laws Ann.
app. 111, R 44.3(b), lock, stock, and barrel to determ ne whet her
prej udgnent interest should be granted, and if so, in what anount.
In charting this course, the court seens to have | ost sight of the
fact that it was operating under the aegis of its inherent power,
and i nst ead approached the sanctions issue as if it were issuing an
award of damamges in, say, a tort action.

The genesis of this decision is not clear. W not e,
however, that the original action was brought by Goya under the
court's diversity jurisdiction. See 28 U.S.C. § 1332(a). W think
it likely, therefore, that the district court relied upon
precedents teaching that, in diversity cases, state | aw det erm nes

"whet her and how ruch pre-judgnment interest should be awarded."

Fratus v. Republic W Ins. Co., 147 F.3d 25, 30 (1st G r. 1998);

see also Comml Union Ins. Co. v. Wal brook Ins. Co., 41 F.3d 764,

774 (1st GCir. 1994) (stating that a federal court sitting in
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diversity jurisdiction ordinarily should apply the lawthat a | ocal
court sitting in the forumstate would deemcontrolling in respect
to prejudgnent interest).

The difficulty is that the Fratus rule is inapposite
her e. Gven that the district court convened the contenpt
proceedi ng under its inherent power, the court was free to award
prejudgnent interest as part and parcel of the contenpt sanction,

or to decline to do so, as a nmatter of federal |aw The Puerto

Rico rule sinply was not controlling.?®
The beacon by which we nust steer is the Suprene Court's

decision in Chanbers v. NASCO, Inc., 501 US. 32 (1991). There

the district court, sitting in diversity jurisdiction, invoked its
I nherent power and assessed attorneys' fees as a sanction for bad-
faith conduct during the litigation. [d. at 40-42. Before the
Suprene Court, the sanctioned party contended that the trial judge
was not free to order the paynment of attorneys' fees as a sanction
for bad-faith conduct unless applicable state | aw recogni zed such
a praxis. The Court rejected this contention, explaining that

since the trial judge based the fee award on the sanctioned party's

°OX course, the federal court, had it desired to nmake an
i nterest award, could have drawn upon any reasonable statutory
benchmark (state or federal) to set an appropriate rate. See
Cottrill v. Sparrow, Johnson & Ursillo, Inc., 100 F.3d 220, 224-25
(1st Cir. 1996) (observing that courts fashioning awards under
ERISA may use either state or federal rates in conputing
di scretionary awards of prejudgnment interest). But, this was not
what the district court did.
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conduct during the course of the litigation, the use of federal |aw
as the source of authority for the award did not contravene the

Erie principle. [1d. at 51-53 (citing Erie R R Co. v. Tonpkins,

304 U.S. 64 (1938)). Extrapol ati ng from Chanbers, we hold that
when a federal district court sits in diversity jurisdiction, its
i nherent power to inpose nonetary sanctions for contunmacious
conduct during the course of litigationis not circunscribed by the
forum state's law regarding the inposition of sanctions. Accord

People by Abrans v. Terry, 45 F.3d 17, 23-24 (2d Cir. 1995). W

see no reason why this principle should not apply ex proprio vigore

to prejudgnment interest when such an award i s i nposed as part of a
civil contenpt sanction in a federal district court.

Based on the foregoing, we decline the parties' joint
invitation to confront the difficult, nuanced question of whether
the facts of record here bring this case within the confines of
Rul e 44.3(b). Rat her, we strike the district court's award of
prejudgnent interest under that rule. But we do not stop there.
Al t hough the district court enployed the wong vehicle en route to
an award of prejudgnment interest, it plainly intended to afford
make-whol e relief by taking into account, to sone extent, the tine
val ue of noney. Under the circunstances, and in fairness to the
parties, we think that the court is entitled to reconsider the

question of remedies in |light of our hol ding.
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W view the district court's options as broad. On the
one hand, it may decide to | eave well enough al one ($4, 600, 000 i s,
after all, a substantial amount of noney). On the other hand, it
may decide that the equities counsel in favor of sone increase in
the base award to conpensate Goya for the time value of the
vani shed purchase price. The parties have not briefed these
i ssues, and we believe that it should be open to themand to the
| ower court, on remand, to explore such potential nodifications to

t he judgnent. E.qg., EDIC v. Consol. Mrtgage & Fin. Corp., 805

F.2d 14, 21 (1st Cr. 1986) (remanding issue neither briefed nor
argued on appeal for further consideration).
V. CONCLUSION

We need go no further. For the reasons stated, we affirm
the judgnent in part, vacate it in part, and remand for further
proceedi ngs consistent with this opinion. As to those anti ci pated
proceedi ngs, we intimate no view of either the propriety or the

wi sdom of any particul ar outcone.

Affirmed in part, vacated in part, and remanded. Two-thirds costs

are taxed in favor of the appellee.
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